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Judgments From a Choice-of-Law Perspective Case developments in the judgments area most likely to interest the conflicts community concern the preclusive effect of state judgments in sister-state and federal coruts. They involve questions whether a state court may give greater force to a sister-state judgment than it would have where rendered, and whether state proceedings have preclusive weight in certain federal cases. Before examining developments, some background might be useful.
Just as laws from different jurisdictions may conflict on points of tort or contract, so may they conflict on points within the law of judgments. For example, state jurisdictions are divided on whether to permit nonmutual issue preclusion, and on whether claim preclusion should prevent successive lawsuits for property damage and personal injury claims arising out of the same accident (claim splitting). In one important respect, however, the dynamics of decision regarding judgments differ from those for choice-of-law generally. Far more often, federal law denies courts the authority to choose between conflicting preclusion laws. The following situations illustrate this difference.
First consider a choice-of-law setting uncomplicated by a prior adjudication. A state judge's choice between, say, the tort law of her own state and that of a sister state will often be unrestrained by federal law. 1 The judge is thus free to honor an affirmative defense drawn from her own state's law to limit the ability of a local manufacturer. But change the situation to one involving a conflict of preclusion rules and the judge often loses flexibility. In this setting, GENE R. SHREVE is Professor of Law and Charles L. Whistler Faculty Fellow, Indiana University at Bloomington School of Law. The author thanks Stephen Burbank, William Richman, and Ralph Whitten for their comments on the manuscript but takes sole credit for any aspect of this paper that troubles the reader.
1. Federal constitutional and statutory law is unlikely to restrain our judge here, so long as neither choice imposes unfair surprise and both states bear the minimal relationship to the parties and controversy necessary to make them interested in having their laws applied. federal full faith and credit law 2 has long been read to require states to give as much force to sister-state judgments as they would have where rendered. 3 An example would be where plaintiff sues in State Y for personal injury, and defendant bases an affirmative defense of claim preclusion on a prior judgment from State X. Assume that plaintiff's suit against defendant in State X arose from the same accident, but was for property damage only. Assume further that State Y law permits plaintiff to split property and personal injury claims into two lawsuits, but the claim preclusion law of State X blocks the second suit. The force of federal full faith and credit law is such that, even if plaintiff is a citizen of State Y (or for some other reason the forum has an interest in providing the plaintiff with an opportunity to litigate the personal injury claim), a Y state court may not aid plaintiff through local preclusion law. The rule is that State Y must be as aggressive in enforcing a judgment of State X as a court of State X would be.
The converse of this situation raises a differnt and less settled question: whether a state court may give a sister-state judgment greater preclusive effect than it would have where rendered. For example, if a state court would use one of its own judgments to bar a successive action for personal injury, may it do the same with a judgment from a sister state that permits successive actions? Or may a court give the nonmutual, issue-preclusive effect customary under local law to a judgment from a state still adhering to the mutuality doctrine? 4 Jurisdictions (a large majority) that have enhanced the effect of their own judgments by abolishing the mutuality doctrine (or by barring claim splitting) clearly have an interest in applying their own perclusion doctrine even to judgments originating in other states. The stimulus for such greater preclusion is in part to conserve the forum's judicial resources. -Wherever the source of the judgment, litigation permitted in the forum through relaxation of local preclusion doctrine dissipates those resources.
Yet federal law arguably limits the power of state judges to favor more preclusive local doctrine when enforcing a sister-state judgment. It has been suggested that, in some cases at least, the application of preclusion law different from that where judgment was rendered might subject one of the original parties to prejudicial suprise in violation of due process. 5 Of broader application may be the suggestion that the obligation on states under federal full faith and credit law is not merely to give as much preclusive effect to sister-state judgments as they would have where rendered but to give as much and no more.
The greater-preclusion question has attracted attention within the legal academy, 6 but it has not arisen in many reported cases. The leading decisions for the proposition that the enforcement forum can substitute its own more expansive preclusion doctrine are Whatever doubts still attend the issue in state court, it now seems the federal judges may not give greater preclusive effect to state judgments than they would have where rendered. 13 But, if the compulsion on federal judges to honor state judgments is stronger in this respect, it is potentially weaker in another. Congressional power to relax a state's duty to honor sister-state judgments may be limited because that duty rests in part on the Full Faith and Credit Clause of the Constitution. In contrast, the Constitution'places little if any obligation on federal courts to honor state judgments. In given situations, then, Congress can use its authority to shield federal litigation from the preclusive effect of state proceedings-by suspending the Federal Full Faith and Credit Statute (section 1738), 14 and by preemptuing authority the federal judiciary might otherwise use to give state determinations preclusive effect under federal doctrine. 15 This is why inquiries about the preclusive effect of state proceedings on subsequent federal litigation are dominated by specific examinations of statutory text and legislative history. Two recent Supreme Court decisions offer examples. In Astoria Federal Savings v. Solimino, 16 the Court held that a state administrative finding of no discrimination did not preclude plaintiff from litigating the same issue in a federal case brought under the Federal Age Discrimination in Employment Act. State administrative rulings were not covered by section 1738, stated the Court, and the Age Act provided an unsuitable environment for supplementing section 1738 with federal common law. 17 On the other hand, the Bankruptcy Code posed no obstacle to the Court in Grogan v. Gardner. 18 It held that prior fraud adjudications had issue-preclusive effect on fraud dischargability issues in federal bankruptcy proceedings. 19 
